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No action required 

As we have discussed, I believe that under both the Resource Conservation and Recovery Act 
(RCRA) and the Comprehensive Environmental Response, Compensation & Liability Act (CERCLA) 
it is permissible to place the sediments from the leachate collection ponds under the cap during 
final closurehemediation Attached is the logic supporting this belief 
independently for both regulatory schemes Additionally, I have addressed the Environmental 
Protection Agency’s (EPA’s) concern that placement of the sediments under the cap may make the 
landfill a new unit 

I have done the analysis 

Please recognize that one of the items clarified in the Corrective Action Management Unit (CAMU) 
rule was the permissibility of consolidating wastes within a CAMU This part of the federal CAMU 
rule is not being challenged, although the federal CAMU rule is the subject of current litigation 
Even though the OU7 scenario could be easily answered regulatorily using the CAMU rule, the same 
result can be justified independent of the CAMU rule under the special circumstances of OU7 

I have also attached a couple of the Superfund fact sheets that I have cited within the analysis If I 
can further clarify the situation, please do not hesitate to give me a call on extension 8559 

kld 

Attachments 
As Stated (2) 

A cc 
L A Gregory-Frost 
ERPD Project File (2) 

EG8G ROCKY FIATS, INC , P 0 BOX 464, GOLDEN, COLORAW 80402-0464 (303) 966-7000 

- t i4*~i iN RECORD 



Attachment 1 

Page 1 of 3 
LG-001-95 

Facts: 

1 - 
2 - 
3 - 

4 - 
5 - 
6 - 
7 - 

The OU7 landfill received RCRA hazardous waste after 1980 
Disposal of hazardous waste in the OU7 landfill ended in 1986 
The OU7 landfill was listed in the 1987 Part B as planned to be closed under 
interim status 
The landfill was listed in the IAG as a RCRA closure OU 
The East landfill pond was constructed to receive leachate from the landfill 
The landfill pond continues to receive leachate and run off from the landfill 
All contaminants of concern in the landfill pond came from the landfill 

RCRA Analysis Assumptions- 

1 A post closure permit will be required for the OU7 landfill and corrective action is required 
to be addressed 

Rationale $270 l (c)  Owners or operators of landfills that received wastes after July 
26, 1982, or that certrfred closure (accordmg to 5265 115) after January 26, 1983, must have 
post-closure permits, unless they demonstrate closure by removal as provided under 
$270 l(c)(5) and (6) If a post-closure permit is required, the permrt must address applicable 
Part 264 Groundwater Monrtorrng, Unsaturated Zone Monrtorrng, Corrective Action, and Post- 
closure Care Requirements of this chapter (emphasis added) 

2 The corrective action provisions require cleanup of releases of hazardous waste or 
hazardous waste constituents from a solid waste management unit to the environment 

Rationale §3004(u) of RCRA a permrt rssued after November 8, 1984, by the 
Admrnrstrator or a State shall requrre, corrective action for all releases of hazardous waste or 
constrtuents from any solid waste management unit at a treatment, storage, or drsposal facilrty 
seeking a permit under this subchapter, regardless of the time at which waste was placed in such 
unit 

3 Placing the sediments from the pond in the landfill is not adding new waste to the landfill It 
is merely returning the released waste to its original source and capping in place to prevent 
future migration 

Rationale 1) The hazardous constituents in the sediments came from leachate from the 
landfill 2) Sediments 
from the pond are not wastes, but contaminated environmental media (The “contained in” policy 
states that environmental media that “contains” a hazardous waste will be managed as a hazardous 
waste until the hazardous waste can be removed ) OSW Memorandum dated 11-13-86 Also See 
57 FR 986, CMA v €PA, 869 F 2 d  1526 (D C Cir 1989) 

Therefore, all the hazardous constituents are “releases” from the waste 

! “  
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4 Placing the sediments in the landfill would not make the landfill a new hazardous waste unit 

Rationale It could be argued that the pond is part of the landfill because a) it is immediately 
adjacent to the landfill, b) it was built to collect the landfill leachate and run-off (I e it is the 
landfill’s run-off collection system) If the pond area is part of the landfill, then movement of the 
sediments is merely consolidation of constituents within the same unit Such consolidation under a 
closure plan would permissible because it was part of the closure action 

Alternative Rationale 1) The landfill is already a hazardous waste management unit (See 
facts #1 t? #2) 
landfill is under a order on consent to close, so actions taken to meet closure, including corrective 
action, are legally mandated as part of the final closure (This avoids the problem that this is 
potentially an unpermitted landfill - it is regulated under the consent order and closure plan ) 
4) Consolidating the waste back in the landfill (and under the cap) fulfills the requirements of 
corrective action to be protective of human health and the environment 5) The corrective action 
is to return the released waste constituents to the original source and would be part of the final 
closure 

2) A hazardous waste landfill may take hazardous waste until it is closed 3) The 

5 “Placing” the sediments back in the landfill will not be placement in or on the land in 
violation of LDR 

Rationale The concentrations are so low, that LDR treatment standards would be met 

6 Alternatively, if the sediments were delisted, then putting the sediments under the cap would 
not be a RCRA concern at all 

Rationale See #4 under the CERCIA Analysis 

CERCLA Analysis Assumptions: 

1 The pond is within the “Area of Contamination” (AOC) 

Rationale The hazardous waste constituents in the sediments were released from the landfill, 
therefore, they are within the AOC 

Superfund LDR Guide #5 €PA uses the concept of “areas of contaminatron” (AOCs), which may be 
viewed as equivalent to RCRA units, for the purposes of LDR applicability determinations An AOC 
is delineated by the areal extent (or boundary) of contiguous contamination Such con lamination 
must be contiguous, but may con tarn varying types and concentrations of hazardous substances 
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Superfund Publication 9347 3-05FS, July 1989 

2 Waste may be consolidated within the AOC without triggering LDR 

Rationale Superfund LDR Guide #5 Placement does not occur when wastes are 
treated in srtu, capped in place, consolrdated within the AOC, or processed withrn the AOC 
(but not in a separate unrt, such as a tank) to improve rts structural stabrlrfy (e g for 
capping or to support heavy machinery) In summary, if placement on-site or off-site 
does not occur, the LDRs are not applicable to the Superfund action (emphasis in original) 

3 Even if the waste triggered LDR, the sediments meet the LDR treatment standards 

Rationale See #5 under RCRA analysis 

4 If the sediments are below health based levels (10-4) then the sediments may be 
delisted in the ROD If delisted, putting the sediments under the cap would merely be 
adding more soil to the cap 

Rationale Under RCRA, once sufficient data are collected on the waste, and its 
potential fate and transport, models are run to evaluate the dilution and attenuation of 
constituents at a hypothetical receptor well The calculated concentration of constituents 
a? the hypothetical receptor well must at least meet the health-based levels used for 
delrsting decrsions for the waste to be successfully delrsted (Table 1, inserted m (the} fact 
sheet, contains the max/mum allowed concentratrons (MACs) for specific constituents 
based on current health-based levels 
for delisting decisions ) 
been analyzed in accordance with the sampling and analysis requirements established at the 
time of delrsting, and rt has been determined that delisting levels have been attained 
Superfund Publication 9347 3-09FS, Sept 1990, “A Guide to Delisting of RCRA Wastes 
for Superfund Remedial Responses” 

(IO -4 risk) developed by the Offrce of Solid Waste 
Waste to be delisted must be managed as hazardous until it has 

. 
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Disposal Restrictions (LDRs) 
Are Applicable to CERCLA 
Response Actions 

(3) Is the RCRA waste rumaed under the 
LDRS' 

Site maaagen ais0 must detcrrmne d the CERCLA 
s h r a n t x s  an cakfornaa Lst w a ~ r y  wiuch =e a 
drstlna utcgory of RCRA hazardous vmszes m a d  
under &e LDRs (set Supcrirmu LDR Gusde #2). 

(I) DOES THE RESPONSE CON- 
PUCL,3IEKI? 

concrpt of a RCRA l ~ ~ l f  k s  useful for aaons 

asst m a&uq whea 'plarmeaf* dou and dou not 
ooax far CEZCM a c t m u  rnvohnrrg on-ntc d.rsposal 
of w c s ,  EPA uses the c n n c p  of 'areas of 
aaamnimon' (AOCs), dud may k wewed as 
qurvalent to R m  ~nrll, for the purposes of LDR 
appLcabJIcy detcrmrnatr OUS. 

(or 
bounaary) of a n q u o u s  anlamrnauon S u a  
cmmnmaaon must k mnnnuous. but mav c o n m  
varyrag  pes and anCt3uauozs of hararaous 
sumzarus  Depcnang on ut: caarauc.7sucs. one or 
more AOCn may be d c h a f e d  HIghhght 1 uronacS 
some crampies of AOCr 

mvo* &pod of wastu  rndOr& to 

An AOC s d&wucd by the area( 

I 
I 

I 
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For on-rue Efisposal plarrmmt occurs whtnwasm 
art m o d  from ope AOC (or unu) mo another AOC 
(or m). Placuneat. does noc occur wim was= arc 
left rn p h a ,  ar m d w u h m  a 8ngleAOC HigWght 
2 prmQ sc=nanos of when piacunent dots and does 
noc OCQP, as d e b d  m the proposed NCP The 
Agacy Is cmrcot n2mlllann.g the dcfiemnoo of 
placement pnor to the pmmdganon of the 6 d  NCP, 
and therefore, thest S~ZIMOS are swea to change. 

HigUgilt 2: PUCEMEKT 

Placcmcat a OGZX when wastej are. 

8 mhdattdfremdiffcr-t  
AOCs mfo a nagle AOC, 

Moved ourslde of an AOC (for 
treatment or storage, for 
crampic) and renamed to the 
same or a M e r e n t  AOC, or 

a 

8 ErtavaredhmmAOC,placcd 
LO I separate w sa& as an 
tnrmcraror or tank that K wrrhtn 
the AOC, and rcdcposued lnto 
the same AOC 

8 T r u t u l m w  

In summary, if placement on-sate or o t h t t e  dou 
not oam, the LDRs are not rppliabie to the 
Soperfund rdoe 

(2) IS 'R?E CERCW SUBSTANCE A RCRA 
HAZARDOUS w m  

H W W t  3. RCRI HAZARDOUS W S E S  

A RCRA solid @ LS hazardous d rt IS 
Lyrd or exhibus a hazardous cfiaraamsac 

dons Wasta 

Any TWSZC lined m Sub~an D of 40 
265 &* 

8 F waste codes (part 26U1) 

8 K wasc codts (Pan 26132) 

a P waste d e s  (Pan 26U3(e)) 

m u WlSte codes (Part 26u3(f)) 

-m w- 

charaaenmcr. as dcfinrd m 40 CFR 261 
Any waste exidrang ont  of the followq 
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rcmedral sue lnvcsaganons should lx sufKcrcor for thrs 
purpose.) For hazardous  way^, rf dsts  or 
labeels are not amiable, thrJ emluauon kly WYII 
rcqutre farrly s p e a k  dormanon about che waste (e& 
sourcI=, pnor usc, proctv type) that s 'rcasanably 
ascermmble' wuhrn the scope of a Superfund 
m e s q a a o t ~  Such rnformaaoa may be obralnrrl from 
faakcy busncs records or kom M exammaon of the 
proctsses used at the fadty  For charaaemuc wastes 
Ute managers may rely on the r s &  of the tw 
desnbed m 40 CFR 26121 - 26124 for ea& 
charaacrrsuc or on knowledge of the propcrtlu of the 
substance Site managers should work wth Rcgonal 
RCRA stafC R e p o d  Counsel State RCRA sta& and 
Superfund enforcement penonnet as appropnase, m 
m- thuc deterrmnauons. 

Ln addiuon to undentanchg the two categoncs of 
RCRA hazardous wastes, utc managers d also nted 
to understand the dcmui-hom rulc the mucure ruic, 
and the contau~ed-m mtemezauon to idtnafy comaly 
wncttrer a CERCW substance LS a RCRA hazardous 
waste These k c :  prmaples. as wcfl as an 
mtroducuon to the RCRA debsung p r w s s ,  arc 
dcsmbcd below 

The denved-from rule statu that any & w w  
dcnvcd from the ucatmeat, storage, or cispod of a 

R C U  nazaraous waste IS iuclf a hted 
hazardous wasre (regardless of the concentranon of 
hazardous conssurucitsl For ash and 
scrubber water trom [ne maneranon of a luted waste 
are nazaraous wzres an the bass of the dcnved-from 
d e  Sokd wastes d e d  fmm a 
hazardous waste arc hazardous was~cs only d rhcy 
&it a chaacnstrc 

MIrmrrr Rule (40 CFR 2613(a)(Z)) 

Under the mmure d e ,  when anv johd waste and 
a hazardous waste are nux4 the e a u t  munxe 
LS a bred hazardous waste For example, ri a 
generator LZUXCS a drum of luted Fw6 eiccrroplaizng 
waste wch a non-hazardous uastewater (wastcwatcn 
are sokd =res - set Wghiigkt 3), the enwc mc~~urt 
01 the Foo6 and wastewater LS a lured hazardous waste 

Umpres of soLd was&s and hazardous 
wastes are hazardous only d the m f ~ ~ f e  &iiu a 
cilaractsrutlc 

The m n u n e d - m  mttrprccauon states &at anv 
m~tlllt of a m L d  and a R C U  
hazardous wauc must be managed as a hazardous 
wastt as long as &e matenal c o n w  (LC, IS above 
htalth-based L d s )  the kstcd trazardous wasft For 
examplc, rf sod or ground water (LC, bath non-sohd 
wwu) con(arn an Fool spent solvent, that sod or 
ground water must be maaqed as a RCRA hazardous 
we, as long as it .cnntams' the FW1 S D ~ C  solvent. 

To be rxcmptcd from the RCR4 hazardous waste 
'system,' a hazardous waste, a mxturc of a luted 
and JoLd waste, or a dcnved-from was~c must be 
dcktcd (acardmg to 40 CFR 26020 and 22) 
Characrerrsac hazardous wastu never need to be 
dckstcd but can be veatd to no longer &bit the 
charaacnsnr A c o w e d - m  waste also does not have 
to be dchted, it oniy has to "no longer a n t a m  the 
hazardous waste 

U at maaagcrs dcterrmnc &at the hazardous 
substancc(s) at the site IS a RCRA hazardous wastc(s), 
they should also dctcrmrat whether that RCRA waste 
IS a CaLforrua tst wasre. CaLfoma kst w t s s  are a 
dmnu cuegory of RCRA wastes m u r u e d  under the 
ID& (set Superfund LDR Gmdc #2) 

(3) IS RCRA WASIF. RESTRICTED 
UNDER THE L D b ?  

If a sue manager dctermrnes thar a CERCU waste 
IS a RCRA hazardous m e ,  thts waste also musf be 

for the LDRs to be an apphcable 
rcqutremcnt A RCRA hazardous m e  k o m u  a 
rcsrncted w e  on ILS HSWA dea CiIrnC or 
sooner d the -cy prom*atu a standard before 
MC dcadlrrr: Because tbc LDRS arc b e q  phased m 
m r  a p e ~ l o d  of lfmc (see Hrpbilpht 4), ute manqers 
mav n 4  to detcrmuu what typc of rumaon I LU 
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w t  4: S A M H e  U Y C U A G E  
FOR TBE RECORD O? DECISION 


